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          OFFICE OF STATE ADMINISTRATIVE HEARINGS

                      STATE OF GEORGIA

- - - - - - - - - - - - - - - - - 
CARL SWENSSON                     :
                   Plaintiff      :
                                  :            
                                  : DOCKET NO.             
v.                                : OSAH-SECSTATE-CE-
                                  :  1216218-60-Malihi
BARACK OBAMA                      :
                    Defendant     :
                                  :
     and                          :
                                  :
KEVIN RICHARD POWELL              :
                    Plaintiff     :
                                  : DOCKET NO.
v.                                : OSAH-SECSTATE-CE-
                                  :  1216823-60-Malihi
BARACK OBAMA                      :
                    Defendant     :
                                  :
- - - - - - - - - - - - - - - - -   

                    230 Peachtree Street, Suite 850
                    Atlanta, Georgia

                    Thursday, January 26, 2012

          The above-entitled matter came on for hearing  

pursuant to Notice, at 9:52 a.m. 

BEFORE:

          MICHAEL M. MALIHI, Deputy Chief Administrative Law
                             Judge
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6 Kenneth Allen              16     --       --       --

7
EXHIBITS:                FOR IDENTIFICATION  IN EVIDENCE

8
Plaintiff:

9
1 - Democratic Candidate

10       Submission                   10             10

11 2 - Swensson Challenge              7              8

12 3 - Powell Challenge                9             10

13 4 - Obama Parents Divorce          11             11

14 6 - FOIA Response                  17             19

15 7 - 2008 Democratic Nominee
      Certification                12             12

16
8 - 2008 Republican Nominee

17       Certification                12             13

18 9 - Dreams from My Father          16             16

19 10 - White House Schedule           5              5

20 11 - INS Definitions               14             14
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1                    P R O C E E D I N G S

2           JUDGE MALIHI:  Next case, counsel.

3           Counsel, will you please introduce yourself and

4 your clients?

5           MR. HATFIELD:  Your Honor, I'm Mark Hatfield.  I

6 am counsel for Plaintiffs Carl Swensson and Kevin Powell,

7 who are with me.  My co-counsel and my brother, Tommy

8 Hatfield, is here with me as well.

9           I wanted to raise two quick issues before I

10 undertake the evidence, Your Honor.  First of all, I would

11 remind the Court we have a motion filed with the Court for

12 determination of placement of burden of proof in this case,

13 which is pending.

14           The other thing, Your Honor, is on January 19th, I

15 submitted to opposing counsel, Michael Jablonski, and filed

16 with this Court, a Notice to Produce, which was directed to

17 the Defendant Barack Obama, in this case.  I note that Mr.

18 Obama is not here today, nor is his counsel here today.  And

19 I would note that the Court has authority under O.C.G.A. 50-

20 13-13B to take appropriate steps to punish any contempt of

21 this Court, which results from the failure to appear and

22 failure to produce the records and documents that have been

23 subpoenaed in this case.  And we would commend that to the

24 Court.

25           In that connection, I would like to at this time
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1 tender Plaintiff's Exhibit Number 10, which is a copy of the

2 White House schedule for today, January 26, 2012, which

3 shows no public schedule for the President.

4           Judge, I would tender that into the record.

5           JUDGE MALIHI:  Okay, we will mark it as Exhibit

6 10.  Exhibit 10 is in the record.

7                          (The document referred to was

8                          marked for identification as

9                          Plaintiff's Exhibit Number 10 and

10                          received in evidence.)

11           MR. HATFIELD:  I will call --

12           JUDGE MALIHI:  Counsel, you have 20 minutes.

13           MR. HATFIELD:  Yes, sir.  Call Mr. Carl Swensson.

14 Whereupon,

15                        CARL SWENSSON

16 appeared as a witness herein and, having been first duly

17 sworn, was examined and testified as follows:

18                      DIRECT EXAMINATION

19 BY MR. HATFIELD:

20      Q    Will you state your name, please, full name?

21      A    Carl Swensson -- Carl Alfred Swensson, Jr.

22      Q    Mr. Swensson, where do you live, what's your

23 address?

24      A    6553 Pleasant Valley Drive in Morrow, Georgia.

25      Q    What county is that in?
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1      A    Clayton.

2      Q    Mr. Swensson, are you a registered voter in the

3 State of Georgia?

4      A    Yes, I am.

5      Q    And were you a registered voter in the State of

6 Georgia at the time that you submitted the challenge which

7 initiated this case?

8      A    Yes, I was.

9      Q    And are you qualified and able to vote for

10 candidates for President of the United States as a voter in

11 Georgia?

12      A    Yes, I am.

13      Q    All right.  If I may approach, Your Honor.

14           JUDGE MALIHI:  Yes, you may.

15 BY MR. HATFIELD:

16      Q    I'll show you what's been premarked Plaintiff's

17 Exhibit Number 2 and ask you if you can identify that

18 compilation set of documents.

19      A    Yes.  These are -- the first one is from the

20 Secretary of State acknowledging that the challenge has been

21 accepted by this Court, as is the second page. 

22           The third page is the applicable laws and

23 regulations pertaining to this case.

24           The fourth page is Secretary of State Kemp's

25 acknowledgement that they are going to put this -- let's see
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1 -- this is from the Democratic National Chair that notifies

2 the Secretary of State that Obama is going -- excuse me --

3 candidate Obama is going to be on the ballot.

4           And the next page, Official Challenge, is what I

5 sent to Mr. Kemp requesting this particular hearing and

6 having him be on notice that I was challenging Obama's being

7 on this ballot.

8                          (The document referred to was

9                          marked for identification as

10                          Plaintiff's Exhibit Number 2.) 

11      Q    Okay, the last page that's in that record, is that

12 a voter record that indicates -- for you as a voter in the

13 State of Georgia?

14      A    Yes, it does.

15      Q    Okay.  The challenge that appears within that set

16 of documents, was that the challenge that you filed

17 initiating this case with the Secretary of State's office?

18      A    Yes, sir.

19      Q    Did you file that challenge within the time limit

20 allowed by law for filing a challenge after the qualifying

21 period ended for presidential candidates?

22      A    Yes, I did.

23           MR. HATFIELD:  Your Honor, with that, I would

24 tender Plaintiff's Exhibit Number 2 into evidence.

25           JUDGE MALIHI:  Exhibit 2 is in the record.
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1                          (The document, heretofore marked as

2                          Plaintiff's Exhibit Number 2, was

3                          received in evidence.)

4           MR. HATFIELD:  Thank you.

5           Mr. Swensson, you may step down.

6                                         (Witness excused.)

7           MR. HATFIELD:  Call Kevin Powell.

8 Whereupon,

9                         KEVIN POWELL

10 appeared as a witness herein and, having been first duly

11 sworn, was examined and testified as follows:

12                      DIRECT EXAMINATION

13 BY MR. HATFIELD:

14      Q    Would you state your full name for the record?

15      A    Kevin Richard Powell.

16      Q    Mr. Powell, give us your address.

17      A    2633 Davenham Lane, Duluth, Georgia 30096.

18      Q    What county do you live in?

19      A    Gwinnett County.

20      Q    Gwinnett County.  And are you a registered voter

21 in the State of Georgia, Mr. Powell?

22      A    Yes, sir.

23      Q    At the time that you initiated the challenge or

24 filed the challenge that initiated this case, were you a

25 registered voter in the State of Georgia?
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1      A    Yes, I was.

2      Q    And are you able, as a registered voter in the

3 State of Georgia, to cast a ballot for President of the

4 United States?

5      A    Yes, I am.

6      Q    Now I'm going to show you what's been premarked

7 Plaintiff's Exhibit Number 3, and ask you if you can

8 identify that for me.

9      A    This is the -- from Linda Ford, the Chief Clerk,

10 the Candidate Qualifications Challenge for Barack Obama and

11 it has the Georgia Code.

12                          (The document referred to was

13                          marked for identification as

14                          Plaintiff's Exhibit Number 3.)

15      Q    Mr. Powell, let me sort of cut to the chase for

16 you --

17      A    Yes, sir.

18      Q    -- on this.  Is that composite exhibit a record of

19 the challenge that you filed with the Secretary of State's

20 office challenging Barack Obama's candidacy in this case and

21 the related documents that were generated by the Secretary

22 of State's office?

23      A    Yes, sir, it is. 

24           MR. HATFIELD:  I would tender Plaintiff's Exhibit

25 Number -- is that number 3?
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1           THE WITNESS:  Yes, it is.

2           MR. HATFIELD:  Yes, Plaintiff's Exhibit Number 3

3 into evidence.

4           JUDGE MALIHI:  Number 3 is in evidence.

5                          (The document, heretofore marked as

6                          Plaintiff's Exhibit Number 3, was

7                          received in evidence.)

8  BY MR. HATFIELD:

9      Q    Plaintiff's Exhibit Number 1, Mr. Powell -- is

10 that in fact a letter from Mr. Michael Berlon, the Chairman

11 of the Georgia Democratic Party, submitting the name of

12 Barack Obama as the sole Democratic candidate for President

13 in 2012?

14      A    Yes, it is.

15                          (The document referred to was

16                          marked for identification as

17                          Plaintiff's Exhibit Number 1.)

18           MR. HATFIELD:  Move to tender Plaintiff's Exhibit

19 Number 1 into evidence.

20           JUDGE MALIHI:  Number 1 is in the record.

21                          (The document, heretofore marked as

22                          Plaintiff's Exhibit Number 1, was

23                          received in evidence.)

24  BY MR. HATFIELD:

25      Q    Next, I show you Plaintiff's Exhibit Number 4, Mr.
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1 Powell.  Can you tell us what that is?

2      A    This is the divorce records for Stanley Ann Dunham

3 and Barack Obama, Sr.

4                          (The document referred to was

5                          marked for identification as

6                          Plaintiff's Exhibit Number 4.) 

7      Q    Those were from the State of Hawaii?

8      A    Yes, they were.

9      Q    And that would include the divorce action and a

10 final judgment and decree of divorce between those parties,

11 is that correct?

12      A    Yes.

13      Q    Those, to your knowledge, are the parents of

14 Barack Obama, who is the President of the United States?

15      A    Yes, sir.

16           MR. HATFIELD:  I would tender Plaintiff's Exhibit

17 Number 4 into evidence.

18           JUDGE MALIHI:  Number 4 is in the record.

19                          (The document, heretofore marked as

20                          Plaintiff's Exhibit Number 4, was

21                          received in evidence.)

22  BY MR. HATFIELD:

23      Q    I'd like to show you next Plaintiff's Exhibit

24 Number 7 and ask you if you recognize that. 

25      A    This is the Official Certification of Nomination
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1 from the Democratic Party for the 2008 general election that

2 I received from the Secretary of State's office, and it is

3 officially certifying the nomination of Barack Obama.

4                          (The document referred to was

5                          marked for identification as

6                          Plaintiff's Exhibit Number 7.)

7      Q    And that is a certified copy from the Secretary of

8 State?

9      A    Yes, it is.

10           MR. HATFIELD:  I would tender Plaintiff's Exhibit

11 Number 7 into evidence.

12           JUDGE MALIHI:  Number 7 is in the record.

13                          (The document, heretofore marked as

14                          Plaintiff's Exhibit Number 7, was

15                          received in evidence.)

16  BY MR. HATFIELD:

17      Q    I'll show you now Plaintiff's Exhibit Number 8,

18 and if you will, identify that for us, please. 

19      A    This is the official certified copy of the

20 Certificate of Nomination for the President, but this is for

21 the Republican National Committee and it's a certified copy

22 from the Secretary of State.

23                          (The document referred to was

24                          marked for identification as

25                          Plaintiff's Exhibit Number 8.)
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1           MR. HATFIELD:  I would tender Plaintiff's Exhibit

2 Number 8 into evidence.

3           JUDGE MALIHI:  Number 8 is in the record.

4                          (The document, heretofore marked as

5                          Plaintiff's Exhibit Number 8, was

6                          received in evidence.)

7   BY MR. HATFIELD:

8      Q    In connection with that exhibit, Mr. Powell, let

9 me just ask you real quickly, those were the certificates of

10 nomination -- Plaintiff's Exhibits 7 and 8 -- certificates

11 of nomination submitted by the Democrats and the Republicans

12 respectively in 2008.  Is there language on the Republican

13 certificate that is not contained on the Democratic

14 certificate, that's relevant to this case?

15      A    Yes, sir, very much so.

16      Q    What is that?

17      A    The Republican language says that "The candidate

18 meets the Constitutional requirements for the office of the

19 President of the United States." 

20           And the Democratic Certificate of Nomination says

21 "The following were duly nominated as candidates of the said

22 party for President."

23           It does not include the -- it does not state that

24 they are qualified according to the Constitution.

25      Q    Okay, thank you.
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1           I'll show you next what's been marked Plaintiff's

2 Exhibit Number 11.  If you will, identify that for me.

3      A    This is from a government web page and it is the

4 U.S. Citizenship and Immigration Services.  And it's an

5 interpretation with regard to the delineation between

6 natural-born citizen, naturalization, and a native citizen.

7                          (The document referred to was

8                          marked for identification as

9                          Plaintiff's Exhibit Number 11.)

10      Q    Okay.  Is that something that -- that was a

11 printout from a United States government source?

12      A    Yes, sir, it is.  I saw this myself as well

13 personally.

14      Q    And that's from the United States Citizenship and

15 Immigration Services?

16      A    Yes, sir.

17           MR. HATFIELD:  We would tender Plaintiff's Exhibit

18 Number 11 into evidence.

19           JUDGE MALIHI:  Number 11 is in the record.

20                          (The document, heretofore marked as

21                          Plaintiff's Exhibit Number 11, was

22                          received in evidence.)

23  BY MR. HATFIELD:

24      Q    And finally, Plaintiff's Exhibit Number 12, Mr.

25 Powell, tell me if you recognize that.
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1      A    This is the letter from Obama's attorney, Michael

2 Jablonski, to Brian Kemp with regard to these hearings.

3                          (The document referred to was

4                          marked for identification as

5                          Plaintiff's Exhibit Number 12.) 

6      Q    This was the letter that was sent and received

7 yesterday?

8      A    Yes, sir, indicating that they did not want these

9 proceedings to go forward and they did not want to

10 participate.

11           MR. HATFIELD:  I would tender Plaintiff's Exhibit

12 Number 12 into evidence.

13           JUDGE MALIHI:  Twelve is in the record.

14                          (The document, heretofore marked as

15                          Plaintiff's Exhibit Number 12, was

16                          received in evidence.)

17           MR. HATFIELD:  Mr. Powell, you can come down.

18                                         (Witness excused.)

19           MR. HATFIELD:  We would call Kenneth Allen.

20           Judge, while he's taking the stand, I would also

21 like to tender a copy of -- as Plaintiff's Exhibit Number 9,

22 a copy of the book Dreams From My Father, which is authored

23 by the Defendant, Barack Obama.

24                          (The document referred to was

25                          marked for identification as
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1                          Plaintiff's Exhibit Number 9.) 

2 Whereupon,

3                        KENNETH ALLEN

4 appeared as a witness herein and, having been first duly

5 sworn, was examined and testified as follows:

6           MR. HATFIELD:  And Judge, that was admitted, is

7 that correct?

8           JUDGE MALIHI:  Yes.

9                          (The document, heretofore marked as

10                          Plaintiff's Exhibit Number 9, was

11                          received in evidence.)

12                      DIRECT EXAMINATION

13 BY MR. HATFIELD:

14      Q    Will you give us your full name, please?

15      A    Yes, Kenneth Lee Allen.

16      Q    Mr. Allen, where do you live?

17      A    I live in Tucson, Arizona.

18      Q    Okay.  And Mr. Allen, back in February of 2011,

19 did you submit a Freedom of Information Act request to the

20 U.S. Citizenship and Immigration Services?

21      A    I did.

22      Q    And I'm going to show you what's been marked

23 Plaintiff's Exhibit Number 6 for identification, and ask you

24 if you can identify that for me.

25      A    I can.
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1                          (The document referred to was

2                          marked for identification as

3                          Plaintiff's Exhibit Number 6.)

4      Q    What is that?

5      A    That's the disk I received from the Citizenship

6 and Immigration Services with 181 pages of documents and an

7 introductory letter from -- you know, from the department. 

8      Q    Okay.  Do you have the original response that you

9 received and that original disk with you here today?

10      A    I do.

11      Q    And you would like to retain those originals for

12 use in other proceedings, is that true?

13      A    Yes.

14      Q    Is the Plaintiff's Exhibit Number 6 a true and

15 accurate depiction of the response that you received from

16 the United States Citizenship and Immigration Service in

17 response to your February 2011 Freedom of Information Act

18 request?

19           (The witness reviews a document.)

20      A    Yes, it's identical.

21      Q    And Mr. Allen, if you will, just tell us briefly

22 what was the substance, the general substance, of the

23 documentation that was being requested from the U.S. CIS and

24 that you received back?

25      A    Well, the request was for any documents that



Carl Swensson & Kevin Powell v. Barack Obama   1/26/12

Brandenburg & Hasty  770-207-4683

Page 18

1 related strictly to Barack Obama, Sr.; -- 

2      Q    That's the father of the Defendant, Barack Obama?

3      A    Yes.

4      Q    Okay.

5      A    -- Stanley Ann Dunham Soetoro Obama, which would

6 be his mother; and Lolo Soetoro, which would have been his

7 stepfather.

8      Q    Okay.

9      A    But I received this.  And it was kind of split,

10 you had Barack Obama, Sr. and then some documents on Stanley

11 Ann and then they follow through with Lolo Soetoro.

12      Q    Based on the response that you received from the

13 Freedom of Information Act request, and that is contained in

14 that documentation in Plaintiff's Exhibit Number 6, do you -

15 - were you able to determine whether Barack Obama, Sr. was

16 ever a citizen of the United States?

17      A    Never.

18      Q    He was never?

19      A    Never a citizen.

20           MR. HATFIELD:  All right, I would tender, Your

21 Honor, Plaintiff's Exhibit Number 6 into evidence at this

22 time.

23           JUDGE MALIHI:  Number 6 is in the record.

24                          (The document, heretofore marked as

25                          Plaintiff's Exhibit Number 6, was
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1                          received in evidence.)

2           MR. HATFIELD:  Mr. Allen, you may step down.

3           THE WITNESS:  Thank you.

4           MR. HATFIELD:  And Judge, assuming that my

5 Exhibits 1, 2, 3, 4, 6, 7, 8, 9, 10, 11 and 12 have been

6 admitted, we would rest at this time.

7           JUDGE MALIHI:  Thank you.

8           You may come down.  

9                                         (Witness excused.)

10           MR. HATFIELD:  Thank you. 

11           JUDGE MILLER:  Let's take a short break.

12           (A short recess was taken.)

13           JUDGE MALIHI:  Okay, can I get everyone's

14 attention, please? 

15           MR. HATFIELD:  Judge, if I may be heard just one

16 moment.

17           JUDGE MALIHI:  Hold on just one second.

18           (Pause.)

19           JUDGE MALIHI:  Yes, sir?

20           MR. HATFIELD:  Judge, I omitted to ask -- I would

21 ask that the Court go ahead and close the record at this

22 time on my cases for Mr. Swensson and Mr. Powell, and my

23 understanding is Mr. Van Irion would like the same thing on

24 his case.

25           JUDGE MALIHI:  Yes, your case is closed.
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1           MR. HATFIELD:  All right.  And Judge, shall we

2 still stick to the schedule as far as February 5 for

3 submitting briefs and findings of fact and conclusions?

4           JUDGE MALIHI:  Sooner is fine with me.

5           MR. HATFIELD:  Judge, with the Court's permission,

6 may we be excused?

7           JUDGE MALIHI:  Yes, you are excused.

8           MR. HATFIELD:  Thank you. 

9           (Whereupon, the hearing was concluded at

10      10:15 a.m.

11

12

13

14                    C E R T I F I C A T E

15           I, Peggy J. Warren, do hereby certify that the

16 foregoing pages represent a true and accurate transcription

17 of the events which transpired at the time and place set out

18 in the caption, to the best of my ability.

19

20

21

22                          __________________________________

23                          Peggy J. Warren, CVR-CM, CCR A-171

24


